PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2002-3

UNI TED STATES TAX COURT

GEORGE H. RICHARDS, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 18523-99S. Filed January 14, 2002.

George H. Richards, pro se.

Monica J. Mller, for respondent.

PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal

Revenue Code in effect at the tinme the petition was filed. The

decision to be entered is not reviewable by any other court, and

this opinion should not be cited as authority. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
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Revenue Code in effect for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

Respondent determ ned a deficiency in petitioner’s Federal
income tax for the taxable year 1997 of $1,334. At sone point
before trial, petitioner conceded the adjustnent in the notice of
deficiency; however, each party nmade additional clains. The
i ssues remaining for decision are: (1) Wether petitioner is
entitled to the clained dependency exenption deductions; (2)
whet her petitioner is entitled to head-of-household filing
status; (3) whether petitioner is entitled to the additional
cl ai med alinony deduction; and (4) whether petitioner is entitled
to the clained Schedule C, Profit or Loss From Busi ness, expense
deducti ons.

Sone of the facts have been stipul ated, and they are so
found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

Petitioner lived in Clearwater, Florida, at the tinme he
filed his Tax Court petition.
Backgr ound

Petitioner was enployed by an architectural firmas a
licensed architect during 1997. Petitioner and his wfe,
Virginia R chards (Ms. Richards), had three children, WMatthew,
Brigid, and Shannon, who in 1997 were ages 17, 13, and 11

respectively. Petitioner, Ms. Richards, and their children |ived
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together in the marital hone until July 25, 1997, when petitioner
and Matthew noved out. Although Matthew noved into a new
residence with petitioner in July 1997, the record is unclear as
to whether Matthew continued to |live with petitioner for the
remai nder of 1997. M. Richards continued to live in the marital
home with Brigid and Shannon for the renmai nder of the year.

Ms. Richards was awarded permanent custody of all three
children. Petitioner and Ms. R chards were divorced in August
1998. Effective August 1, 1997, petitioner was obligated to pay
$784.62 biweekly in alinmny and $346.84 biweekly in child support
pursuant to the ternms of the Report and Recommendati on of GCeneral
Master on Mdtion for Tenporary Relief (the Report) and the O der
of the Pinellas County Circuit Court (the Order). Petitioner did
not pay the full anount of the alinony as schedul ed. The records
that petitioner submtted, including a Fam|ly Law Case Hi story
from Pinellas County, photocopies of petitioner’s calendar with
handwitten notes and cal cul ati ons, photocopies of petitioner’s
handwitten checki ng account bal ance sheets, and Ms. Richards’s
handwitten notes with photocopi es of cancel ed checks that
respondent submtted indicate that petitioner nmade the foll ow ng

alinony and child support paynents:
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Dat e Al i nony Chil d Support
8/ 4/ 97 $253. 16 $346. 84
8/ 17/ 97 437.78 346. 84
8/ 30/ 97 --- 346. 84
9/ 12/ 97 --- 346. 84
9/ 14/ 97 346. 84 ---
9/ 26/ 97 --- 346. 84
10/ 6/ 97 253. 16 346. 84
10/ 24/ 97 --- 346. 84
11/ 10/ 97 359. 63 346. 84
11/ 24/ 97 359. 63 346. 84
12/ 9/ 97 359. 63 346. 84
12/ 21/ 97 359. 63 346. 84

Tot al 2,729. 46 3,815. 24

In addition to his enploynment with the architectural firm
petitioner performed architectural conputer-aided design (CAD)
drafting services in the evenings. During the period he resided
at the marital hone, petitioner perfornmed the CAD drafting on his
conputer at a conputer desk in aroomin the marital hone that he
exclusively used as his hone office. The square footage of the
roomin which petitioner perfornmed the CAD drafting was 13
percent of the square footage of the marital honme. After
petitioner noved on July 25, 1997, he performed the CAD drafting
in the kitchen area of each of the rental units in which he
lived. Petitioner often drove fromhis residence to a client’s
office to deliver his conpleted work. Petitioner wanted to
develop an Internet Wb site to pronote his CAD drafting business
and to allow himto work fromany |location. This Wb site was

never conpl et ed.
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Petitioner filed a 1997 Federal income tax return! in which
he cl ai ned, anong ot her itens, head-of-household filing status,
dependency exenption deductions for his three children, and an
al i nony deduction of $2,515.
Petitioner filed an anended 1997 Federal income tax return
dated May 15, 2000, in which he increased the anmount of his
al i mony deduction to $4,991. Wth his amended return petitioner
i ncluded a Schedule Crelating to his drafting activity on which
he reported gross incone of $3,840 and a net |oss of $1,548.

Petitioner deducted the foll ow ng expenses on his Schedule C

Expense Anpunt

Car and truck 1$186
Depreci ation and sec. 179 expense 3,485
O fice expense 57
Rent or | ease--vehicles, machinery, and equi pnent 189
Rent or | ease--other business property 1401
Repai rs and mai nt enance 30
Suppl i es 181
Taxes and |icenses 90
Uilities 289
O her expenses (books) 16
Expenses from busi ness use of house 464
Tot al 5, 388

! The exact ampunt of this expense is unclear
fromthe copy of the Schedule C but has been derived
using the total.
Ms. Richards filed a separate inconme tax return for the 1997

tax year. On Schedule A, Item zed Deductions, attached to her

! The return was electronically filed. This is relevant
with respect to the issue of whether a waiver was attached to the
return, as wll be discussed infra. Sec. 152(e)(2)(B)
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return, she cl ained deductions for both nortgage interest and
real estate taxes. M. Richards initially clainmd dependency
exenption deductions on her 1997 return for Brigid and Shannon,
but she did not claimdependency exenption deductions on her
anmended return.

After trial, respondent filed (1) a notion to file an answer
to conformthe pleadings to the proof, which the Court granted,
and (2) an answer to anended petition.

Di scussi on

As a prelimnary matter, we note that petitioner conceded
t he adjustnent determned in the notice of deficiency.

After the issuance of the notice of deficiency, in the anmended
petition and at trial, petitioner raised the issues concerning
hi s Schedul e C expenses and his increased alinony deduction;
accordingly, petitioner bears the burden of proof on those
issues.? Rule 142(a)(1).

In his answer to anended petition, respondent denied the
all egations in the amended petition and made affirmative

al l egations that petitioner was not entitled to dependency

2 Sec. 7491 does not apply to shift the burden of proof to
respondent on these issues because petitioner has neither alleged
that sec. 7491 is applicable nor established that he conplied
with the requirenments of sec. 7491(a)(2)(A) and (B) to
substantiate itens, maintain required records, and fully
cooperate with respondent’s reasonabl e requests.
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exenption deductions and head-of - household filing status. These
are new matters for which respondent bears the burden of proof.
Id.

| ssue 1. Dependency Exenpti on Deducti ons

A dependent is defined as an individual, such as a son or
daughter of the taxpayer, over half of whose support for the
cal endar year was received fromthe taxpayer. Sec. 152(a)(1);
sec. 1.152-1(a), Incone Tax Regs. As relevant here, the child
must not have attained the age of 19 by the close of the cal endar
year. Sec. 151(c)(1)(B)(i).

Support includes food, shelter, clothing, nmedical and dental
care, education, and the like. Sec. 1.152-1(a)(2)(i), Income Tax
Regs. The total anobunt of support for each cl ai ned dependent

furnished by all sources during the year in issue nust be

est abl i shed by conpetent evidence. Blanco v. Comm ssioner, 56
T.C. 512, 514 (1971). The anount of support that the clained
dependent received fromthe taxpayer is conpared to the total
anount of support the clained dependent received from al
sources. Sec. 1.152-1(a)(2)(i), Incone Tax Regs. It nust also
be established that the taxpayer provided nore than one-half of
the total support for each clainmed dependent. Secs. 151 and 152;
sec. 1.152-1(a)(1), Inconme Tax Regs.

In the case of a child who receives over half of his support

fromparents who are divorced or legally separated under a decree
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of divorce or separate maintenance under section 152(e) (1) (A (i),
or separated under a “witten separation agreenent” under section
152(e) (1) (A (ii),® and the child is in the custody of one or both
parents for nore than one-half of the cal endar year, then such
child shall be treated as receiving over one-half of his support
fromthe parent having custody for a greater portion of the
cal endar year. Sec. 152(e)(1).

The custodial parent is the parent who has custody of a
child for the greater portion of the year. 1d. The noncustodi al
parent may claimthe dependency exenption deduction, and a
dependent nmay be treated as having received over one-half of his
support fromthe noncustodial parent, if the custodial parent
signs a witten statenent that she wll not claimthe child as a
dependent for the taxable year, under section 152(e)(2)(A). The
noncust odi al parent nust then attach this waiver to his return.
Sec. 152(e)(2)(B); sec. 1.152-4T(a), QRA-3, Tenporary |ncone Tax
Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984).

Respondent argues (and has the burden of proving) that
petitioner is not entitled to the dependency exenption deductions
clainmed for his three children. Respondent has not argued that

petitioner and Ms. Richards were not |egally separated under

3 Sec. 152(e)(1)(A)(iii) concerns parents living apart at
all times during the last 6 nonths of the taxable year. This
section is not applicable because petitioner was not |iving apart
fromM. Richards at all tinmes during the last 6 nonths of 1997.
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section 152(e)(1)(A) (i), or that there was no “witten separation
agreenent” under section 152(e)(1)(A)(ii). Respondent did not
present evidence that anyone, including Ms. Richards, other than
petitioner provided any support for the children. See sec.
1.152-1(a)(2) (i), Incone Tax Regs.

Respondent did not present evidence that Matthew did not
live with petitioner for a greater portion of the year and,
therefore, has not net his burden of proof. Accordingly,
petitioner was the custodial parent for Matthew in 1997 under
section 152(e)(1). Therefore, petitioner provided over half of
Matt hew s support, and he is entitled to a dependency exenption
deduction for Matthew for 1997. See sec. 152(a)(1).

Ms. Richards was the custodial parent for Shannon and Brigid
in 1997. As previously indicated, petitioner, as the
noncust odi al parent, would be entitled to the dependency
exenption deductions for Shannon and Brigid only if he attached
the proper waiver signed by Ms. Richards to his return.
Respondent neither asserted nor presented evidence that
petitioner failed to attach a waiver signed by Ms. R chards to
his return as required by section 152(e)(2). Wile we recognize
that proof of a negative may be difficult, a copy of a transcript
i ndi cating that no such waiver was attached to the 1997 return

woul d have provi ded sone evidence on this matter. Cf. Kessler v.

Comm ssioner, T.C Meno. 1977-117 (determi ning that the taxpayer,
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who had the burden of proof, net the burden of proving the
negative by providing credible testinony). The copy of
petitioner’s electronically filed 1997 return produced to the
Court does not indicate whether petitioner attached a waiver or
subsequently nmailed a waiver to the Internal Revenue Service. W
are unable to find that a waiver was not attached or mail ed
separately, along with Form 8453, U.S. Individual |Inconme Tax
Declaration for Electronic Filing.* Thus, we cannot concl ude
t hat respondent met his burden of proof.

Accordingly, petitioner is allowed the clainmed dependency
exenpti on deducti ons.

| ssue 2. Head- of - Househol d Filing Status

For a taxpayer to qualify for head-of-household filing
status, he nust satisfy the requirenents of section 2(b). An
i ndi vidual shall be considered a head of household if he is not
married at the close of the taxable year, is not a surviving

spouse, and, in relevant part, nmaintains as his hone a househol d

4 Respondent asserts in his answer to amended petition that
Ms. Richards initially clainmed two children as dependents;
accordi ngly, respondent concluded that she did not sign a waiver.
W note that while Ms. Richards initially clainmd her two
daughters as dependents on her separate incone tax return, she
did not claimthe children as dependents on her anended return
for the 1997 tax year and she testified at trial that she was not
entitled to. M. Richards’ s treatnent of the dependency
exenption deductions on her original and anmended returns does not
affect the outcone of this issue as to petitioner. Nevertheless,
all owm ng petitioner the dependency exenption deductions does not
create a result inconsistent wwth Ms. Richards’s treatnent of
this item
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whi ch constitutes for nore than one-half of the taxable year the
princi pal place of abode of a child as a nmenber of such
household. Sec. 2(b)(1)(A)(i). An individual maintains a
househol d only if he furnishes over half of the costs of
mai nt ai ni ng the household during the taxable year. Sec. 2(b)(1);
sec. 1.2-2(b)(1), Incone Tax Regs. The costs of naintaining the
househol d i ncl ude property taxes, nortgage interest, utility
charges, upkeep and repairs, property insurance, and food
consuned on the premses. Sec. 1.2-2(d), Inconme Tax Regs.

An individual who is married shall not be considered nmarried
if he is legally separated from his spouse under a decree of
di vorce or of separate maintenance. Secs. 2(b)(2)(B) and (c),
7703(a).

Petitioner clai ned head-of - household filing status on his
1997 return. Respondent has argued (and has the burden of
proving) that petitioner is not entitled to the cl ai med head- of -
househol d filing status.

Al t hough petitioner was married in 1997, he will not be
treated as married for purposes of section 2 because, as
di scussed above with respect to section 152(e)(1)(A), there has
been no argunent or facts produced that indicate that petitioner
and Ms. Richards were not |legally separated under a decree of

separ at e mai nt enance.
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The facts of the case indicate that petitioner furnished
over one-half of the costs of maintaining the household at the
marital hone (e.g., he paid the nortgage, real estate taxes, and
utilities). Petitioner’s marital hone constituted a household
that was the principal place of abode for at |east one-half of
the year for all three of his children, for whomhe is entitled
t o dependency exenpti on deductions under section 151, as
di scussed above. Accordingly, petitioner is eligible for head-
of - househol d filing status.

| ssue 3. Alinony

A taxpayer is allowed as a deduction an anmount equal to the
amount paid that constitutes “alinony”® or a “separate
mai nt enance [paynent]” paid during his taxable year under section
215(a). Alinony is defined as a paynent in cash that satisfies a
four-part test set forth in section 71(b)(1).

Respondent does not dispute that petitioner was responsible
for paying alinony to Ms. Richards, and we are satisfied that the
paynments constitute alinony for purposes of sections 215 and
71(b). Respondent disputes the anount petitioner clainmed as an
al i nrony deduction on his anended return.

Paynments that constitute support of mnor children are not
included in the definition of alinony and are not deducti bl e.

Secs. 71(c), 215(b). If any paynent that is made is | ess than

5> The Order refers to the paynents as “alinony”.
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the full anount specified in the instrunent, then the paynent

anount that does not exceed the sum payable for support shall be
consi dered a paynent for child support. Sec. 71(c)(3); Blyth v.

Comm ssioner, 21 T.C. 275, 279 (1953).

Pursuant to the terns of the Report and the Order,
petitioner was directed to nmake biweekly paynments to Ms. R chards
of $784.62. Petitioner produced docunents indicating that he
paid Ms. Richards alinmony of $2,729.46° in 1997; therefore,
petitioner is allowed a deduction for alinony in that anount.

| ssue 4. Schedul e C Expense Deducti ons

Deductions are a matter of |egislative grace, and a taxpayer

must establish his right to the deductions clainmed. | NDOPCO

Inc. v. Conm ssioner, 503 U S. 79, 84 (1992).

Under section 162, a deduction is allowed for ordinary and
necessary expenses that are paid or incurred during the taxable
year in carrying on a trade or business. Sec. 162(a). Section
167 all ows a depreciation deduction for property used in a trade
or business or held for the production of inconme. Sec. 167(a).

Cenerally, a taxpayer is required to substantiate deductions

by mai ntai ni ng books and records sufficient to establish the

6 W have credited petitioner with a paynent of alinony of
$346.84 on Sept. 14, 1997. Wiile it may appear that this paynment
was child support, petitioner nmet his child support obligation
for Septenber 1997 and was not otherwise in arrears. Moreover,
petitioner did not designate the paynent as child support as he
had done with the paynents on Sept. 12 and 26, 1997.
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anount of his deductions. Sec. 6001; sec. 1.6001-1(a), I|ncone
Tax Regs. |If a taxpayer is unable to fully substantiate the
expenses incurred in his trade or business but there is evidence
t hat deducti bl e expenses were incurred, the Court may
neverthel ess all ow a deducti on based upon an approxi mati on of

expenses. Ellis Banking Corp. v. Conm ssioner, 688 F.2d 1376

(11th Gr. 1982), affg. in part and remanding in part T.C Meno.
1981-123; Cohan v. Conm ssioner, 39 F.2d 540, 544 (2d Cr. 1930);

Vani cek v. Commi ssioner, 85 T.C 731, 742-743 (1985).

Respondent does not di spute and we concl ude that petitioner
was in the trade or business of perform ng architectural CAD
drafting services in 1997. Respondent argues that petitioner
failed to substantiate the expenses for which he clained
deductions on his Schedule C. W shall discuss each clained
expense bel ow.

A. Car and Truck Expenses

Petitioner claimed a deduction of $186 on his Schedule C for
car and truck expenses. It is not clear fromhis Schedule C or
the attached Form 4562, Depreciation and Anortization, whether
t he cl ai ned anmount represents depreciation for his N ssan Altinma
autonobil e, a standard m | eage al |l owance, or actual expenses such
as gasoline and tolls.

To deduct expenses, such as depreciation, with respect to

“l'isted property” under section 280F(d)(4)(i), which includes an
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aut onobi l e, the taxpayer nust conply with strict substantiation
requi renents under section 274(d)(4). Section 274 requires, in
rel evant part, that the taxpayer substantiate by either adequate
records or sufficient corroborating evidence the follow ng itens:
(1) The amount of the clainmed expense; (2) the tine and pl ace of
the use of the property; and (3) the business purpose of the
expense. Sec. 274(d); sec. 1.274-5T(b)(6), Tenporary |ncone Tax
Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985). Even if such an
expense i s otherw se deductible, the deduction for the listed
itemmay be denied if the substantiation is insufficient to
support it. 1d. The substantiation requirenents under section
274 override the general substantiation requirenents of section

6001 and Cohan v. Commi SSioner, supra.

A sel f-enpl oyed individual may deduct a m | eage all owance
under section 62(a)(1), section 1.274-5T(c)(2)(ii), Tenporary
| ncone Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985), and section

1.274(d)-1, Inconme Tax Regs. Dehr v. Comm ssioner, T.C. Meno.

1998-441. A deduction for a mleage all owance requires the sane
substantiati on under section 274 as set forth above (i.e.,

anount, tinme and place, and busi ness purpose). The anmount of the
m | eage can be substantiated by any reasonabl e neans, such as
usi ng a cont enpor aneous busi ness | og, or otherw se establishing

the mles driven. Smth v. Comm ssioner, 80 T.C. 1165 (1983).

The Comm ssioner is authorized to establish the standard m | eage
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rate that is deened to satisfy the substantiation requirenments
and has done so for 1997. Sec. 1.274(d)-1(a), Income Tax Regs.;
Rev. Proc. 96-63, 1996-2 C B. 420.
Actual all owabl e expenses such as gasoline and tolls are
deductible if incurred in a trade or business and if they do not
constitute personal commuting expenses. Sec. 162; Geen v.

Comm ssioner, 59 T.C. 456 (1972); sec. 1.162-1(a), |Incone Tax

Regs.

Petitioner’s Nissan Altima qualifies as “listed property”
under sections 274(d)(4) and 280F(d)(4)(A)(i). Petitioner has
not provided any facts in support of depreciation of the
aut onobile. Therefore, the deduction for depreciation of the
aut onobil e i s deni ed.

Petitioner produced a handwitten |ist approximting his
mles driven and tolls paid. This Iist provides no assistance as
to whether petitioner has clained as a deduction a standard
m | eage rate or actual expenses. To the extent that this |ist
reflects mleage, it does not appear to be a contenporaneous | og.

See Smth v. Conmi ssioner, supra. It also fails to establish

petitioner’s tinme, place, and busi ness purpose of the mles
driven. Therefore, petitioner has not substantiated the
deduction for a mleage allowance, and it is denied.

To the extent that petitioner’s handwitten list reflects

actual expenses associated with the autonobile, petitioner has
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not substantiated any expenses except for tolls of $24, which we
all ow as a deducti bl e expense.

Accordingly, except with respect to the $24 deduction for
tolls, petitioner has failed to substantiate these deducti ons,
and they are deni ed.

B. Depreci ati on and Section 179 Expense

A taxpayer may elect to deduct as a current expense the cost
of any “section 179 property” which is acquired by purchase for
use in the active conduct of a trade or business. Sec. 179(a),
(d)(1). Section 179 property is tangible property to which
section 168 applies and which is section 1245 property.’ Sec.
179(d)(1); sec. 1.179-4(a), Incone Tax Regs.

Conmput er equipnment is “listed property” under section
274(d) (4), as defined under section 280F(d)(4)(A(iv), unless it
falls under the exception in section 280F(d)(4)(B). Conputer
equi pnment is excepted fromthe definition of |isted property
under section 274 (and will, therefore, not be subject to the
substantiation requirenents for |listed property under section 274
and section 1.274-5T(b)(6), Tenporary Inconme Tax Regs., supra) if
it is used exclusively at a regul ar business establishnment and
owned or | eased by the person operating such establishnment. Sec.

280F(d) (4)(B). A regul ar business establishnment includes a hone

" Sec. 1245 property is defined in sec. 1245(a)(3) as
property subject to the all owance for depreciation under sec.
167, including personal property.
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office for which the requirenents of section 280A(c)(1l) are net.
Id.

Section 179 has its own substantiation and el ection
requi renents. The taxpayer nust nmaintain records reflecting how
and fromwhomthe section 179 property was acquired, and when it
was placed in service. Sec. 1.179-5(a), Inconme Tax Regs. The
taxpayer is also required to elect on his first return for the
taxable year or on a tinely filed anended return as a separate
itemthe total section 179 expense deduction clainmed with respect
to all section 179 property selected and the portion of that
deduction all ocable to each specific item |[d.

Petitioner indicated on Form 4562 attached to his Schedule C
that he elected to deduct conputer equi pnment as a current expense
under section 179. Petitioner’s conputer equipnment qualifies as
section 179 property because it is tangi ble property to which
section 168 applies. Secs. 167(a)(1l) and 168(f). The conputer
equi pnent al so qualifies as section 1245 property. Sec.

1245(a) (3).

Petitioner’s conputer equipnent is not |isted property under
section 274(d)(4) because it falls under the honme office
exception to section 274 under section 280F(d)(4)(B) and section
280A(c) (1), as discussed below. Therefore, the conputer
equi pnent i s not subject to the substantiation requirenents of

section 274. Neverthel ess, the conputer equipnent is subject to
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the substantiation and el ection requirenments of section 179 and
general substantiation requirenents.

Al t hough petitioner produced many receipts reflecting
purchases of conputer equi pnment, all receipts except one reflect
a subsequent tax year and cannot be used to substantiate
purchases of property for 1997. The one receipt from 1997
i ndi cates a purchase of conputer equi pnent of $32.09.

Petitioner failed to naintain records reflecting the cost of
the conmputers, the use of the property, the date of the use, the
busi ness purpose of the property, fromwhomthe equi pment was
acqui red, and when the conputer equi pnent was placed in service,
as required by section 1.179-5(a), Incone Tax Regs. In addition,
petitioner’s anended return was dated May 15, 2000, and filed
sonetinme thereafter. Petitioner’s 1997 return was due on Apri
15, 1998, so the anended return was not tinely fil ed.
Accordingly, petitioner is denied the deduction for his conputer
equi pnent .

C. Expenses From Busi ness Use of Hone

Petitioner deducted depreciation of the marital hone, a
casualty loss, nortgage interest, real estate taxes, insurance,
and utilities in connection with the business use of his hone on
Form 8829, Expenses for Business Use of Your Hone, attached to

his return.
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Deductions for expenses attributable to the taxpayer’s
busi ness use of his hone are disallowed unless they fit within
t he exceptions under section 280A. Sec. 280A(a). A deduction
may be allowed to the extent the itemis allocable to a portion
of the honme which is exclusively used on a regular basis as the
princi pal place of business for his trade or business. Sec.
280A(c) (1) (A).

Deductions for expenses related to the business use of a
t axpayer’s honme are further limted by section 280A(c)(5) to the
excess of the gross incone derived fromthe use of the hone
of fice over the deductions allocable to the hone office that are
ot herwi se al | owabl e.

As the facts indicate, during the period fromJanuary 1
t hrough July 25, 1997, petitioner used a roomin the marital hone
exclusively as his work space for his drafting activity.
Petitioner also used the roomas such on a regul ar basis
t hroughout this period.

After petitioner noved fromthe marital hone, he perforned
his drafting in the kitchen of each of his subsequent apartnents.
Because petitioner did not use a portion of each rental unit
exclusively for his drafting activity, petitioner is not allowed
a deduction after July 25, 1997.

Petitioner and respondent agreed that petitioner is allowed

a deduction for hone nortgage interest and real estate taxes of
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$2,555 and $683, respectively, for 1997. Accordingly, the
portions of the nortgage interest and real estate taxes that are
all ocable to the portion of petitioner’s marital home devoted to
his honme office during the period fromJanuary 1 through July 25,
1997, are expenses in connection with the business use of his
home and deducti bl e on Schedule C.8

Petitioner clained a deduction for utilities as part of his
deduction for the business use of his honme and al so as a separate
expense on the Schedule C. Petitioner failed to explain why he
deducted the sane itemtwce or that the itens are not, in fact,
duplications. The deduction for utilities is allowed as an
expense with respect to the hone office only.

Petitioner has not substantiated his basis in the marital
home, the casualty loss, or the insurance. Accordingly, the hone
of fi ce expense deduction with respect to these itens is
di sal | owed.

D. Ofice Expense, Supplies, Taxes and Licenses,
Uilities, and O her Expenses

We are satisfied that petitioner has provided credible
evidence relating to the follow ng CAD drafting expenses: Ofice

expenses of $57; supplies of $181; taxes and |icenses of $90;

8 The remaining portion of the nortgage interest and real
estate taxes nmay be deductible by petitioner under sec. 163(h)(3)
and sec. 164(a) (1), respectively.
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utilities of $289; and books of $16. These ampbunts are
deducti bl e under section 162.

Petitioner provided evidence concerning the attenpted
creation of his Wb site. Because petitioner primarily intended
for the Wb site to pronote his CAD drafting services, it is a
deducti bl e advertising expense under section 162.

Petitioner has failed to provide any facts concerning the
expenses relating to the follow ng clainmed deductions: Rent or
| ease of vehicles, machinery, and equi pnent; rent or |ease of
ot her business property; and repairs or naintenance.

Accordi ngly, these expenses are disall owed.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




